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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDON ED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1, 704(b). 

Status 

1 )□ Responsive to communication(s) filed on . 

2a)n This action is FINAL. 2b)l3 This action Is non-final. 

3) D Since this application is In condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-34 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) S Claim(s) 1-34 is/are rejected. 

7) n Claim (s) ^ is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10)S The drawing(s) filed on 25 September 2003 is/are: a)^ accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held In abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1 .121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or fonm PTO-152. 

Priority under 35 U.S.C. § 119 

12)^ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)IElAII b)n Some * c)n None of: 

1 .|^ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) □ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-413) 

2) O Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) ^ Information Disclosure Statement{s) (PTO-1449 or PTO/SB/08) 5) □ Notice of Infonnal Patent Application (PTO-162) 

Paper No(s)/Mail Date 4/5/04 & 6/8/05 . 6) □ Other: . 
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Claim Rejections - 35 USC § 112 

1 . The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

2. Claims 1-34 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. The claims are replete with vague and indefinite language. Examples are as 
follows; 

3. A broad range or limitation together with a narrow range or limitation that falls within the 
broad range or limitation (in the same claim) is considered indefinite, since the resulting claim 
does not clearly set forth the metes and bounds of the patent protection desired. See MPEP § 
2173.05(c). Note the explanation given by the Board of Patent Appeals and Interferences in Ex 
parte Wu, 10 USPQ2d 2031, 2033 (Bd. Pat. App. & Inter. 1989), as to where broad language is 
followed by "such as" and then narrow language. The Board stated that this can render a claim 
indefinite by raising a question or doubt as to whether the feature introduced by such language is 
(a) merely exemplary of the remainder of the claim, and therefore not required, or (b) a required 
feature of the claims. Note also, for example, the decisions of Ex parte Steigewald, 131 

USPQ 74 (Bd. App. 1961); Ex parte Hall, 83 USPQ 38 (Bd. App. 1948); and Ex parte Hasche, 
86 USPQ 481 (Bd. App. 1949). In the present instance, claim 1 recites the broad recitation two 
substances, and the claim also recites a liquid and a powdered subtance which is the narrower 
statement of the range/limitation. 

Regarding the phrase "like", it is considered equivalent to "or the like", whip renders the 
claim(s) indefinite because the claim(s) include(s) elements not actually disclosed (those 
encompassed by "or the like"), thereby rendering the scope of the claim(s) unascertainable. See 
MPEP § 2173.05(d). 

In claim 1, "the upper end", "the opening region" and "the internal diameter" are 
limitation with no antecedent basis. Additionally, claim 1 is replete with alternative language that 
makes it unclear what applicant intends to claim. It is unclear if the bottle neck "which 
constitutes a constriction or in which a constriction is formed". The two parameters are different. 
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It is unclear if the same size or greater is set forth, or if the language is intended to encompass a 
size which is the same along with a size greater than '*the constriction". As noted previously the 
constriction is not necessarily set forth as perhaps a bottle neck is. Similarly, inside or below, 
closure cap or is an integral part thereof is also used. 

In claim 1 a central and an upper part is optionally set forth. Which can be viewed as not 
part of the claimed limitations. However, the remaining language of the claim refers back to this 
optional subject matter to further defined subject matter where 'the upper part" is positively 
recited as closed off. It is suggested applicant delete the term "optionally" or cancel the subject. 
Either way making it clear what they intend to claim as applicant's invention. It is unclear what 
"this region" in paragraph 9 refers to. 

The examiner's reviev^ng authority has stated that the second paragraph of 35 U.S.C. 
112 requires a claim to particularly point out and distinctly claim the subject matter which 
applicant regards as his or her invention. Under In re Hammack, 166 USPQ 204 (CCPA 1970) 
and In re Moore, 169 USPQ 236 (CCPA 1971), claims must be analyzed to determine their 
metes and bounds so that it is clear from the claim language what subject matter the claims 
encompass. This analysis must be performed in light of the applicable prior art and the 
disclosure. The definiteness of the claims is important to allow others who wish to enter the 
market place to ascertain the boundaries of protection that are provided by the claims. Ex parte 
Kristensen, 10 USPQ 2d 1701, 1703 (PTO Bd. Pat. App. & Intf 1989). 

While the above examples have been provided with respect to claim 1, it would be too 
impracticable to exhaustively list in detail every example, others include; the lid of claim 2, the 
other regions of claim 5, the shoulder region of claim 6, preferably of claim 10 is non-limiting; 
and regarding claim 18, the word "means" is preceded by the word(s) "by" in an attempt to use a 
"means" clause to recite a claim element as a means for performing a specified function. 
However, since no function is specified by the word(s) preceding "means," it is impossible to 
determine the equivalents of the element, as required by 35 U.S.C. 1 12, sixth paragraph. See Ex 
parte Klumb, 159 USPQ 694 (Bd. App. 1967). If it is applicant's intent to invoke 35 U.S.C. 1 12, 
sixth paragraph, applicant must identify every means plus function involved in the claims with a 
concise explanation of the subject matter defined, referring the to specification by page number 
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and line, and to the drawings, and set for the structure, material, or acts described in the 
specification corresponding to each claimed function with referent to the specification by page 
and line number, and to the drawing. This is done to establish the prosecution history in 
accordance with 37 CFR 4L37(c)(l)(v). 

REPLY BY APPLICANT OR PATENT OWNER TO THIS OFFICE ACTION 

4. "In order to be entitled to reconsideration or fiuther examination, the applicant or patent 
owner must reply to every ground of objection and rejection in this Office action. The reply must 
present arguments pointing out the specific distinctions believed to render the claims, including 
any newly presented claims, patentable over any applied references. The applicant 's or patent 
owner 's reply must appear throughout to be a bona fide attempt to advance the application or 
the reexamination proceeding to final action. A general allegation that the claims define a 
patentable invention without specifically pointing out how the language of the claims patentablv 
distinguishes them from the references does not comply with the requirements of this section . 
The reply must be reduced to writing (emphasis added)", see 37 CFR 1 . 1 1 1 (b) & (c), M.P.E.P. 
714.02. 

Pointing out specific distinctions means clearly indicating in the written response what 
features/elements or distinctions have been added to the claim/claims, where support is found in 
the specification for such recitations and how these features are not shown, taught, obvious or 
inherent in the prior art. 

If no amendments are made to claims as applicant or patent owner believes the claims 
are patentable without further modification, the reply must distinctly and specifically point out 
the supposed errors in the examiner 's action and must respond to every ground of objection and 
rejection in the prior Office Action in the same vain as given above, 37 CFR 1.1 1 1 (b) & (c), 
M.P.E.P. 714.02. 
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The examiner also points out, due to the change in practice as affecting final rejections, 
older decisions on questions of prematureness of final rejection or admission of subsequent 
amendments do not necessarily reflect present practice. "Under present practice, second or any 
subsequent actions on the merits shall be fmaU except where the examiner introduces a new 
ground of rejection that is neither necessitated by applicant's amendment of the claims nor based 
on information submitted in an information disclosure statement filed during the period set forth 
in 37 CFR 1.97(c)" (emphasis mine), see MPEP 706.07(a). 



5. Any inquiry concerning this communication or earlier communications fi'om the 
examiner should be directed to David T. Fidei whose telephone number is (571) 272-4553. If 
attempts to reach the examiner by telephone are unsuccessfiil, the examiner's supervisor, Mickey 
Yu can be reached on (571) 272-4562. 

Information regarding the status of an application may be obtained fi^om the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained fi^om either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toU-fi-ee). 



Conclusion 
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Primary Examiner 
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